IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES OF AMERI CA : NO. 97-CR-612-2
V.

THOVAS PI LEGG
MEMORANDUM

EDUARDO C. ROBRENO, J. JUNE 2, 1998
.  FACTS

Thomas Pileggi, the defendant in this case, is charged
with trading as an insider in violation of the Securities and
Exchange Act of 1934, 15 U.S.C. 88 78j(b) and 78ff(a), and the
regul ati ons promul gated pursuant thereto, 17 CF. R § 204. 10b-5,
and with wire fraud in violation of 18 U S.C. 8§ 1343, based on
t hree separate purchases of |ndependence Bancorp Inc. ("INBC")
stock shortly before the public announcenent of the proposed
nmer ger between | NBC and CoreStates Financial Corp.
("CoreStates"”). At the tine of the purchases, defendant was a
menber of the Board of Directors of Cheltenham Bank, a wholly-
owned subsidiary of INBC. Before the Court! is defendant's
nmotion in limne to preclude the adm ssion of evidence that
def endant' s brother Joseph Pileggi and defendant's nephew John
Pileggi, Jr. also purchased I NBC stock shortly before the
announcenent of the nmerger between I NBC and CoreStates and sol d

the stock shortly after the nerger was publicly announced on

! Thi s menorandum expl ains the Court's ruling nmade from

t he bench on May 27, 1998.



Novenber 19, 1993 at 3:47 p.m

Specifically, the Governnent seeks to introduce
evidence that: (1) Joseph Pileggi purchased 10,000 shares on
Novenber 18, 1993, sold 5,000 shares on Novenber 19, 1998 and
5,000 shares on Novenber 21, 1998, and nade a profit, and that
(2) John Pileggi purchased 400 shares on Novenber 17, 1993, sold
t hose shares on Novenber 30, 1998, and made a profit. The
Governnent al so proffers evidence that Joseph Pil eggi purchased
the stock through the sanme broker as defendant, that John
Pileggi, Jr. purchased the stock through a discount brokerage
firm that purchases of INBC stock by both relatives were
unsolicited, and that these relatives had no history of trading
in INBC at any tine in 1993 prior to the purchases in question.
The Governnent contends that the timng and circunstances of
t hese purchases, which were parallel to the purchases made by
defendant in question in this case, and the relationship of the
nephew and brother to defendant, give rise to an inference that
t he defendant possessed material nonpublic information concerning
the potential nerger between I NBC and CoreStates and that he
traded based upon that information. Defendant contends that the
i nference the Governnment seeks to draw creates a danger of unfair
prejudi ce to defendant because defendant is not charged as a
“"tipper" in this case, that the exploration of this issue would
cause confusion to the jury and delay to the proceedi ngs and,

t herefore, should not be admtted.



1. DI SCUSSI ON

A Legal Standard

According to Federal Rule of Evidence 403 ("Rule
403"), 2 rel evant evidence is adnmissible provided its probative
val ue is not substantially outweighed by the danger of unfair

prejudice.® Fed. R Evid. 403; United States v. Sriyuth, 98 F.3d

739, 747 (3d Gr. 1996). "The term'unfair prejudice,' as to a
crim nal defendant, speaks to the capacity of sone concededly
rel evant evidence to lure the factfinder into declaring guilt on
a ground different from proof specific to the offense charged."

Ad Chief v. United States, 117 S.C. 644, 650 (1997). Rule 403

"calls for 'balancing the probative value of and need for the
evi dence against the harmlikely to result fromits adm ssion."

United States v. Gatto, 995 F.2d 449, 456-57 (3d Cir.) (quoting

Fed. R Evid. 403, conmttee note), cert. denied, 510 U S. 948,

114 S. . 391, 126 L.Ed.2d 339 (1993). The Third G rcuit has
observed that "[i]n applying this test, we nust assess the

' genui ne need for the chall enged evi dence and bal ance t hat

2 Rul e 403 provi des:
Al t hough rel evant, evidence nmay be excluded if its
probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue
del ay, waste of time, or needl ess presentation of
cunmul ati ve evi dence.

Fed. R Evid. 403.

3 The Federal Rules of Evidence enbody a preference for
the adm ssibility of evidence. See 2 Winstein & Berger,
Weinstein's Federal Evidence 8§ 403.02[2][c] (2d ed. 1998). Rule
403, therefore, is properly viewed as a rule of adm ssibility,
rat her than excl usion.




necessity against the risk that the information will [inproperly]

i nfluence the jury . . . . " United States v. Sriyuth, 98 F.3d

739, 747-48 (3d Cir.1996) (quoting United States v. Scarfo, 850
F.2d 1015, 1019 (3d Gir. 1988)), cert. denied, 117 S.Ct. 1016

(1997). The factors to be considered in the bal anci ng process
are: "the actual need for that evidence in view of the contested
i ssues and the other evidence available to the [party seeking

adm ssion], and the strength of the evidence in proving the

i ssue, against the danger that the jury will be inflanmed .

" 1d. at 748 (quoting United States v. Cook, 538 F.2d 1000,

1003 (3d Gr. 1976) (internal quotations and citations omtted).
See, e.g., United States v. Carter, 966 F. Supp. 336 (E.D. Pa.

1997) (Robreno, J.); United States v. Ellis, No. 95-4354, 1997 W

337040 (E.D. Pa. May 22, 1997) (Robreno, J.).

B. Appl i cabl e Factors*

1. Actual need for, and strength of, the evidence and
avail abl e alternatives

"Proof of scienter required in [securities] fraud cases
is often a matter of inference fromcircunstantial evidence."

Her man & MaclLean v. Huddl eston, 459 U. S. 375, 390-391 n. 30

(1983); SEC v. Singer, 786 F. Supp. 1158, 1164 (S.D.N. Y. 1992)

(quoting SEC v. Bluestone, No. 90-72525, 1991 W 83960, at *1

4 An anal ysis under Rule 403 begins with a determ nation

that the evidence is "relevant” under Rule 401, that is it has a
"tendency to nmake the existence of any fact that of consequence
to the determination of the action nore probable or |ess probable
than it would be without the evidence." Fed. R Evid. 401. In
this case, there has been little dispute as to the rel evance of

t he evi dence proffered.



(E.D.Mch. Jan. 24, 1991); SEC v. Musella, 748 F. Supp. 1028,

*1038 (S.D.N. Y. 1989); SEC v. Mran, 922 F. Supp. 867, 890

(S.D.N. Y. 1996). Evi dence of "suspicious timng" of trades,

inter alia, is probative of intent. Singer, id. (citing SEC v.

Musel | a, 578 F. Supp. 425, 441 (S.D.N. Y. 1984). Therefore, the
proffered evidence of parallel trading by blood relatives is
inportant to satisfy the Governnent's burden on an essenti al

el ement of the crime. On the other hand, there are few, if any,
evidentiary alternatives available to the Governnent to prove
intent.

Def endant contends that the evidence may cause the jury
to believe that defendant "tipped" his relatives, a crine with
whi ch he is not charged. The Court disagrees. Rather, the
evidence is not offered to show that the defendant "tipped" his
relatives, but rather that the suspicious pattern and tim ng of
the trades by defendant's blood relatives permts a reasonable
inference to be drawn that defendant possessed inside
i nformation.?®

2. Danger of inflamng the jury

Prejudice alone is not sufficient to warrant excl usion

under Rule 403. See 2 Winstein & Berger, Winstein' s Federal

Evi dence 8§ 403.04[1][a] (2d ed. 1998). "'Virtually all evidence
is prejudicial; or it isn't material. The prejudice nust be
unfair' [to warrant exclusion under Rule 403]." MQueeney V.

> The Court has advised the parties that it will provide

alimting instruction to the jury on this point.

5



Wl mngton Trust Co., 779 F.2d 916, 923 (3d Cr. 1985) (quoting

Dollar v. Long Mg., NC, Inc., 561 F.2d 613 (5th Gr. 1977).

The Third Grcuit has "noted that a significant danger of undue

prejudice will be found to exist where there are 'substanti al
possibilities . . . that a jury will harbor strong adverse
sensitivity to the challenged evidence.'" Sriyuth, 98 F.3d at

748 (quoting Cook).

The evidence the Governnent seeks to introduce is not
i nherently inflanmatory. Unlike many of the cases cited by
def endant, ® the Governnent does not seek to introduce evidence
i nvolving violent or socially repugnant conduct commtted by
defendant. Therefore, the use of this evidence is not unfair to
def endant .

C. O her Factors

Def endant al so contends that the proffered evidence,
even if not unfairly prejudicial, is excludable under Rule 403,
because it injects "collateral issues"” into the proceedi ngs, and
causes confusion and undue delay. Defendant clains that the
Governnent's evidence will open the door to "mni trials"

involving the other parties' transactions. Mreover, defendant

6 See Ad Chief, 117 S.C. 644 (considering evidence of
nanme and nature of defendant's prior conviction for assault
causi ng serious bodily injury); Sriyuth, 98 F.3d 739 (considering
evi dence that the defendant who was charged w th ki dnappi ng raped
the victin); United States v. Palunbo, 639 F.2d 123 (3d Cir.

1981) (in a prosecution for conspiracy to possess and distribute
cocai ne, considering adm ssion of cocaine taken from an
uni ndi cted co-conspirator); United States v. Sinpson, 910 F. 2d
154 (4th G r. 1990) (considering adm ssion of testinony regarding
a drug courier profile).




contends that the testinony of the Governnment's wi tnesses on the
i ssue of whether the purchases were unsolicited wll be
contradicted by the defendant's wi tnesses. The Court di sagrees.
Because an issue is contested by the parties or calls for the
determ nation of questions of credibility by the jury does not
mean that it is collateral. Nor should the inquiry into these

i ssues be lengthy. The evidence needed to determ ne the

ci rcunstances surrounding the brother's and the nephew s
transactions will consist of the testinony of one or two

W tnesses. This testinmony will be [imted in tinme and scope and
shoul d not cause | abyrinthian explorations by either side.
Therefore, the Court concludes that the probative val ue of the
testinony is not substantially outweighed by the Iikelihood of

confusi on or del ay.

I 11. CONCLUSI ON

The Court finds that evidence of the brother's and the
nephew s trades is properly adm ssi ble under Rule 403 because it
is relevant, there is an actual need for it, and no alternatives
are available for the evidence offered, the evidence is
significantly probative to the Governnent's charge that defendant
possessed the requisite scienter, and lastly, on bal ance, the
evidence is neither inflammtory nor likely to cause confusion or

del ay.



